FILED
Court of Appeals
Division |
State of Washington
312212018 8:45 AM

SUPREME COURT NO. 95647-2

NO. 75442-4-1

IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
Respondent,
V.
LAVELL LEWIS,

Petitioner.

ON APPEAL FROM THE SUPERIOR COURT OF THE
STATE OF WASHINGTON FOR KING COUNTY

The Honorable Suzanne Parisien, Judge

PETITION FOR REVIEW

MARY T. SWIFT
Attorney for Petitioner

NIELSEN, BROMAN & KOCH, PLLC
1908 East Madison

Seattle, WA 98122

(206) 623-2373



TABLE OF CONTENTS

Page
IDENTITY OF PETITIONER/COURT OF APPEALS
DECISION ...ttt et 1
ISSUES PRESENTED FOR REVIEW .....cccoiiiiiiiiiiiiieiceeeee, 1
STATEMENT OF THE CASE......coioiiiiieieeieeeeeee e 1
ARGUMENT WHY REVIEW SHOULD BE ACCEPTED.......... 2

1. THIS COURT’S REVIEW IS WARRANTED BECAUSE
LEWIS MADE AN UNEQUIVOCAL, TIMELY,
AND KNOWING REQUEST TO REPRESENT HIMSELF
AND DID NOT CONDITION HIS REQUEST ON A
CONTINUANCE. ..ottt 2

2. THIS COURT’S REVIEW IS WARRANTED TO
DETERMINE WHETHER THE TRIAL COURT DENIED
LEWIS HIS RIGHT TO RECLAIM HIS PRESENCE............. 9

3. THIS COURT’S REVIEW IS WARRANTED TO
DETERMINE WHAT CONSTITUTES A VALID WAIVER
OF THE RIGHT TO TESTIFY. .cteiiiieiieiineeceeeeeeeee 11

4. THIS COURT’S REVIEW IS WARRANTED BECAUSE
KALEBAUGH IS SHOULD BE OVERRULED................... 17

CONCLUSION ... .cootitiiteniteieetente ettt st 20




TABLE OF AUTHORITIES

Page
WASHINGTON CASES
In re Detention of Haga
87 Wn. App. 937,943 P.2d 395 (1997) eeeveeeieeeeeieeeeeeeeeee e 14
State v. Breedlove
79 Wn. App. 101,906 P.2d 586 (1995) .....oeeerieeeiieeeieeeiee e, 5,6,7,8
State v. Chapple
145 Wn.2d 310, 36 P.3d 1025 (2001)..cccveecrieiierieiieennens 9,10, 14, 15, 16
State v. DeWeese
117 Wn.2d 369, 816 P.2d 1 (1991).cceeveeeiieeieeeeeee e 4,9
State v. Emery
174 Wn.2d 741, 278 P.3d 653 (2012) .eeevieeiieiiecieeieeeieeieeee e 19
State v. Fritz
21 Wn. App. 354, 585 P.2d 173 (1978) eeeeceeeeeiieeeeeeeee et 5
State v. Gasteazoro-Paniagua
173 Wn. App. 751,294 P.3d 857 (2013) c.eveeeeiieeieeeeeeeieeeee e 16
State v. Harras
25 Wash. 416, 65 P. 774 (1901)..cccuiieeiieeeieeeeeeeee e 19
State v. Harsted
66 Wash. 158, 119 P. 24 (1911)cccueeieiieeieeeeeeeeeeee et 19
State v. Hill
83 Wn.2d 558, 520 P.2d 618 (1974)..eeeceeeeeeeeeeeeeeeee e 13
State v. Honton
85 Wn. App. 415,932 P.2d 1276 (1997) eeeeeeeeeeieeeieeeee et 58
State v. Irby
170 Wn.2d 874, 246 P.3d 796 (2011) ..eeieceeeeeieeeeeeeeeeeee e 9

-11-



TABLE OF AUTHORITIES (CONT'D)

Page
State v. Kalebaugh
183 Wn.2d 578, 355 P.3d 253 (2015) ..ceceeeciieiieiieiieeee 1,17, 18,19, 20
State v. Madsen
168 Wn.2d 496, 229 P.3d 714 (2010) ..cccueeiieeiiecieeieeeeeeieeeee e 4,7,8
State v. Robinson
138 Wn.2d 753, 982 P.2d 590 (1999)......oevvvecrveieerenen. 12, 13, 14, 15, 16
State v. Vermillion
112 Wn. App. 844, 51 P.3d 188 (2002) ....cveeeeeeereeeiieeieeceie e 4,6
FEDERAL CASES
Faretta v. California
422 U.S. 806, 95 S. Ct. 2525,45 L. Ed. 2d 562 (1975) .ccccvveeieeieereenne. 4
Jackson v. Virginia
443 U.S. 307,99 S. Ct. 2781, 61 L. Ed. 2d 560 (1979)....ccvvvevvevreanrennee. 18
Miranda v. Arizona
384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1960)........ccccevvevurenenn. 16
Rock v. Arkansas
483 U.S. 44,107 S. Ct. 2704, 97 L. Ed. 2d 37 (1987) .veeeeveeeereeereeeneee. 12
OTHER JURSDICTIONS
People v. Robles
2 Cal.3d 205, 85 Cal. Rptr. 166, 466 P.2d 710 (1970) ....ccccvververrrarennen. 14

-11i-



TABLE OF AUTHORITIES (CONT'D)

Page
RULES, STATUTES AND OTHER AUTHORITIES
11 WASHINGTON PRACTICE:
WASHINGTON PATTERN JURY INSTRUCTIONS:
CRIMINAL 4.01 (3d ed. 2008).....cccuveeeiiieeiieeeiie e 17, 18,19, 20
RAP 13,4 e 8,10, 16, 20
CONST. Art. I, § 22 1ottt e e e e e 4
WEBSTER’S THIRD NEW INT’L DICTIONARY 1892 (1993)................... 18,19

-iv-



A. IDENTITY OF PETITIONER/COURT OF APPEALS DECISION

Petitioner Lavell Lewis asks this Court to grant review of the court of

appeals’ unpublished decision in State v. Lewis, No. 75442-4-1, filed

February 20, 2018 (attached as an appendix).

B. ISSUES PRESENTED FOR REVIEW

1. Is this Court’s review warranted where the trial court
denied Lewis’s timely, unequivocal, and voluntary request to proceed pro
se, where the request was not conditioned on a continuance?

2. Is this Court’s review warranted where Lewis was
permanently removed from the courtroom for verbal outburst, without
being given any opportunity to reclaim his presence?

3. Is this Court’s review warranted to provide guidance to
Washington courts and practitioners as to what constitutes a valid waiver
of the right to testify?

4. Is this Court’s review warranted because State v.
Kalebaugh, 183 Wn.2d 578, 355 P.3d 253 (2015), is incorrect and
harmful, and should be overruled?

C. STATEMENT OF THE CASE

Lewis was convicted of third degree child rape, witness tampering,
and promoting commercial sex abuse of a minor—his third strike. The

State’s basic allegations were that Lewis had sex with K.K., a troubled 15



year old, and helped K.K. prostitute herself for money. The appellate issues
largely revolve around trial rather than evidentiary errors, so this petition
does not rehash the substantive evidence recited in the briefing below.

Among other arguments on appeal, Lewis asserted he was denied his
right to self-representation, his right to be present at all critical stages of the
proceedings, his right to testify, and argued the trial court’s preliminary
reasonable doubt instruction was reversible error. The court of appeals
rejected Lewis’s arguments, affirming his convictions and sentence. The
salient facts are addressed in their relevant sections below.

D. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. THIS COURT’S REVIEW IS WARRANTED BECAUSE
LEWIS MADE AN UNEQUIVOCAL, TIMELY, AND
KNOWING REQUEST TO REPRESENT HIMSELF AND
DID NOT CONDITION HIS REQUEST ON A
CONTINUANCE.

Lewis requested to represent himself pro se before jury selection
began. RP 87-88, 171. Lewis explained, “I just really believe that there’s
a lot of other issues that needs to be addressed in my case,” because “I’'m
facing three strikes.” RP 88. Lewis felt it would be warranted for him to
have time to contact his witnesses, who attorney had not contacted. RP

88. He explained his case had stagnated and his request to proceed pro se

was “not a stall tactic.” RP 88-89. When asked why he wanted to



represent himself, Lewis said, “I think it would be more effective, and “it
just would be better.” RP 90-91.

Lewis explained he had previously represented himself in a civil
case. RP 91. He understood the charges against him and that he was facing
a life sentence. RP 93. When asked about possible defenses, Lewis said
denial and witness testimony. RP 94. Lewis noted he was familiar with the
rules of criminal procedure and understood that picking a jury was
complicated. RP 95-96. Lewis acknowledged it was unwise to proceed
without counsel in a three strikes case. RP 96. When asked if his decision
was entirely voluntary, Lewis responded, “Yes.” RP 96.

The trial court denied Lewis’s motion to proceed pro se, claiming,
“It’s a request for a continuance which is not grounds for this Court to grant
you your request to represent yourself.” RP 101. The court found “it’s a
deliberate attempt to delay this case.” RP 102. The court believed it “had a
lot of discretion to deny [the] request.” RP 102. The court further found the
request was “not being made knowingly, intelligently, or voluntarily --
perhaps voluntarily -- but I don’t hear that you have any real understanding
of the nature of these charges or the ramifications, the effect of these
charges, and what is at stake here.” RP 102.

In a brief analysis, the court of appeals held the trial court did not

abuse its discretion: “administration of justice concerns were mounting and



the numerous prior delays coupled with Lewis’s eleventh hour request,
justified the denial of the request.” Opinion, 7.
Criminal defendants have a state and federal constitutional right to

self-representation. CONST. art. I, § 22; Faretta v. California, 422 U.S. 806,

819, 95 S. Ct. 2525, 45 L. Ed. 2d 562 (1975). “This right is so fundamental
that it is afforded despite its potentially detrimental impact on both the

defendant and the administration of justice.” State v. Madsen, 168 Wn.2d

496, 503, 229 P.3d 714 (2010).
A defendant’s request to proceed pro se “must be unequivocal,

knowingly and intelligently made, and must be timely.” State v. Vermillion,

112 Wn. App. 844, 851, 51 P.3d 188 (2002). “[T]he record must reflect that
the defendant understood the seriousness of the charge, the possible
maximum penalty involved, and the existence of technical procedural rules

governing the presentation of his defense.” State v. DeWeese, 117 Wn.2d

369, 378,816 P.2d 1 (1991).

A trial court’s denial of a request for self-representation is reviewed
for abuse of discretion. Id. at 855. But the court’s discretion lies along a
continuum that corresponds to the timeliness of the request:

(a) if made well before the trial . . . and unaccompanied by a

motion for continuance, the right of self-representation exists

as a matter of law; (b) if made as the trial . .. is about to

commence, or shortly before, the existence of the right
depends on the facts of the particular case with a measure of



discretion reposing in the trial court in the matter; and (c) if
made during the trial . .. the right to proceed pro se rests
largely in the informed discretion of the trial court.

State v. Breedlove, 79 Wn. App. 101, 106-07, 906 P.2d 586 (1995) (quoting

State v. Fritz, 21 Wn. App. 354, 358, 585 P.2d 173 (1978)). A request made
before jury selection begins “falls in the middle of this continuum.” State v.
Honton, 85 Wn. App. 415, 420-21, 932 P.2d 1276 (1997).

Lewis requested to proceed pro se before jury selection had begun
and before a jury had been empaneled. Under the case law, such a request is
timely and there is “substantial limitation on the court’s exercise of
discretion.” Honton, 85 Wn. App. at 420. This was the court’s first error: it
believed it “had a lot of discretion” to deny Lewis’s request. RP 102.

Also contrary to the trial court’s ruling, Lewis’s request was
unequivocal, knowing, and intelligent. Lewis clearly articulated his reasons
for wanting to represent himself. He explained he and his attorney had
differences of opinion as to how to try the case and Lewis believed he would
be “more effective” in doing so. RP 88-91, 100. Lewis emphasized was
“facing three strikes” and life in prison, demonstrating he understood both
the seriousness of the charge and the maximum penalty involved. RP 88-96.
He explained he was familiar with the rules of criminal procedure and had
previously represented himself in a civil case. RP 88-96. He articulated his

planned defense of denial and witness credibility, which was, in fact, the



same defense his attorney pursued. RP 94, 1564-73. When the court asked
if his decision was “entirely voluntary,” Lewis responded, “Yes.” RP 96.

Finally, the record fails to justify the trial court’s denial of Lewis’s
request on the basis that it was “a deliberate attempt to delay this case.” RP
102. First and foremost, Lewis assured the court his request was “not a stall
tactic.” RP 88. He further noted his case had “stagnated,” suggesting he did
not wish it to be delayed any longer. RP 89. Though Lewis felt he needed
time to contact his witnesses, he did not request a continuance, contrary to
the trial court’s claim that “[i]t’s a request for a continuance.” RP 88, 101.
At no time did Lewis say he was not ready to proceed to trial that day.

The right to self-representation may not be exercised in an attempt to
delay trial or obstruct justice. Vermillion, 112 Wn. App. at 851. However,
case law holds that simply asking for more time or a continuance does not
establish an attempt to obstruct justice, and is not a valid basis for denial of
the right to self-representation.

For instance, Breedlove simultaneously moved for a continuance and
to proceed pro se. Breedlove, 79 Wn. App. at 108. The court of appeals
concluded that, despite this timing, there was no evidence the motion for
continuance was designed to delay the trial. Id. at 109. The court explained:

We reject the State’s contention that an improper purpose

may be inferred from the mere fact that the motions were
made simultaneously. Such an inference is inappropriate



because Breedlove did not condition his request to proceed
pro se with a demand for a continuance and because the
motion for continuance may, just as well, evince his
expressed desire to prepare the defense his counsel had
allegedly neglected to prepare.

Id. at 109. Likewise, in Madsen, this Court refused to infer an attempt to
delay the administration of justice where no continuance was requested. 168

Wn.2d at 509. Breedlove and Madsen control: Lewis did not condition his

self-representation request on receiving more time to prepare.

To the extent it is unclear whether Lewis was requesting a
continuance, the trial court, not Lewis, is responsible for that ambiguity. The
trial court must inquire further or identify specific facts before finding a

request is legally deficient. Madsen, 168 Wn.2d at 506. The court “cannot

stack the deck against a defendant by not conducting a proper colloquy to
determine whether the requirements for waiver are sufficiently met.” Id. If
the court “fail[s] to ask further questions and there is no evidence to the
contrary,” then “the only permissible conclusion” is that the request is valid.
Id. As such, the only permissible conclusion from the trial court’s failure to
ask Lewis if he wanted a continuance is that he did not.

Moreover, the trial court retained discretion to grant or deny the
purportedly requested continuance. In Honton, the trial court did not abuse
its discretion in granting Honton’s unequivocal request to proceed pro se. 85

Wn. App. at 422. The trial court also did not abuse its discretion in denying



Honton’s immediate request for a 60-day continuance, where the jury had
been summoned and was waiting for trial to start. Id. The court of appeals
noted that while the trial court had limited discretion to deny Honton’s
request to represent himself, “the trial court’s discretion to grant a motion to
continue is not so limited.” Id. at 423. Significantly, unlike Lewis’s case,
the trial court properly informed Honton that it would not continue trial if it
granted his request. Id. at 421.

The day before trial, defense counsel requested a continuance after
Lewis gave him a list of six potential witnesses. RP 7-8, 13. The court
denied the continuance, noting it would be several days before jury selection
was completed, and even longer before the State rested its case, giving
counsel time to investigate. RP 17. The court further noted “if there are
extenuating circumstances, . . . we can be flexible with the trial schedule if
need be to allow you to interview these witnesses.” RP 17. But the court did
not explain why the same timing and flexibility would not apply to Lewis in
exercising his fundamental right to represent himself. Nor did the court of
appeals address this critical fact. Opinion, 7.

The denial of Lewis’s request to represent himself merits this Court’s
review under RAP 13.4(b)(1) and (b)(2), given the conflict with Madsen,

Breedlove, and Honton, as well as RAP 13.4(b)(3), as a significant question

of constitutional law.



2. THIS COURT’S REVIEW IS WARRANTED TO
DETERMINE WHETHER THE TRIAL COURT DENIED

LEWIS HIS RIGHT TO RECLAIM HIS PRESENCE.
A criminal defendant has a fundamental right to be present in the
courtroom at all critical stages of the trial. State v. Irby, 170 Wn.2d 874,
880, 246 P.3d 796 (2011). A defendant’s persistent, disruptive behavior can

constitute a voluntary waiver of the right. State v. DeWeese, 117 Wn.2d

369, 381, 816 P.2d 1 (1991). However, the defendant must be allowed to
reclaim his right to be present upon assurances that his conduct will improve.

State v. Chapple, 145 Wn.2d 310, 320, 36 P.3d 1025 (2001).

Lewis had some verbal outbursts during trial. On February 11, he
interrupted a witness’s testimony and was removed from the courtroom. RP
1258-64. After a recess, Lewis was brought back to the courtroom and told
he could remain if he gave the trial court assurances that his conduct would
improve. RP 1274-75. Lewis ultimately told the court, “I want to go back to
my cell.” RP 1281. Trial proceeded in Lewis’s absence for the rest of the
day. RP 1371-72. The court then recessed until February 16 for a long
weekend. RP 1371-73.

On February 16, when the parties returned, Lewis was brought into
court to ask “whether or not [he] want[ed] to be present for the remainder of
trial.” RP 1407. Lewis equivocated and changed his mind several times.

RP 1408-17. When Lewis finally said, “I want to go back to my cell,” the



trial court found Lewis was voluntarily absenting himself “with an
understanding that that will mean that he will not be present during the rest
of these proceedings and will not be testifying.” RP 1416. Lewis was then
removed from the courtroom. RP 1417. Lewis was not brought back to the
courtroom until the jury reached a verdict. RP 1581-82.

The trial court violated the requirement that Lewis be allowed to
reclaim his presence. The court permanently excluded Lewis from the
courtroom—giving him no opportunity to reclaim his right to be present or
informing him of that ongoing right. The Chapple court held the defendant’s
right to reclaim his presence “require[s] varying degrees of trial court
involvement in the reclamation.” 145 Wn.2d at 326.

For instance, the trial court gave Chapple an adequate opportunity to
reclaim his right to return by requiring that defense counsel speak with him
and report back to the court. Id. The court took no such measures in
Lewis’s case, instead barring him from the courtroom entirely, with no
ability to reclaim his presence. Though the court had some discretion as to
how it advised Lewis of his right to return, it did not have discretion to deny
him the ability to return. This Court’s review is therefore warranted under

RAP 13.4(b)(3).

-10-



3. THIS COURT’S REVIEW IS WARRANTED TO
DETERMINE WHAT CONSTITUTES A VALID
WAIVER OF THE RIGHT TO TESTIFY.

On February 16, Lewis was brought to the courtroom to discuss
whether he wanted to be present for the remainder of trial. RP 1407. During
that conversation, Lewis equivocated about whether he wanted to be present,
but was adamant he wanted to testify. For instance, Lewis told the court, “I
want to testify. I would like to -- yeah, I’d like to, you know, tell the truth
what’s really happening ....” RP 1409. He repeated, “I want to testify.
That’s the only thing. I want to testify and then I want to leave.” RP 1410.
When asked if he did not want to testify because he wanted to be returned to
his cell, Lewis asked, “I’d like to testify but -- could I testify and then go
back to my cell?” RP 1413.

After this colloquy, the court told Lewis that by voluntarily removing
himself from trial, he would lose his opportunity to testify. Lewis
responded, “I thought you said I could testify but I don’t want to take up no
more of your time. Just leave me here. Just leave me here. I’ll conduct
myself fine and -- I guess I’ll conduct myself fine. I don’t want to hold up
the court no more.” RP 1415. When Lewis finally asked to be returned to
his cell, the court found Lewis “will not be present during the rest of these
proceedings and will not be testifying.” RP 1416. Lewis responded, “No

testify, I guess, you know.” RP 1416. The court asked, “You said no

-11-
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testify?” RP 1416. Lewis responded, “You guys already figured it out by
yourself.” RP 1416. Lewis was then escorted back to jail. RP 1417.

On February 17, the court asked defense counsel if he had “any
understanding as to whether or not [Lewis] wants to testify.” RP 1512.
Defense counsel informed the court he had met with Lewis “for an extended
period of time,” though counsel did not specify when. RP 1512. Counsel
explained he then checked with the jail that morning and “was informed that
[Lewis] did not come over and that is consistent with what he and I
discussed.” RP 1512. Defense counsel’s vague answer appeared to relate
only to Lewis’s presence rather than his right to testify. RP 1512.

The defense rested thereafter, without presenting any witnesses or
evidence. RP 1519. The jury reached a verdict that same day. 1581. When
Lewis was brought to court, he asked, “I wanted to testify. ~What
happened?” RP 1582. The court told Lewis, “We’re not going to go back
through this conversation that we’ve had, this colloquy that we’ve had on the
record.” RP 1583. Lewis responded, “All right. I wanted to testify. I
thought you were going to let me testify.” 1583.

Criminal defendants have a federal and state constitutional right to

testify. Rock v. Arkansas, 483 U.S. 44, 51-53, 107 S. Ct. 2704, 97 L. Ed. 2d

37 (1987); State v. Robinson, 138 Wn.2d 753, 758, 982 P.2d 590 (1999).

The right to testify is fundamental, “and cannot be abrogated by defense

-12-



counsel or by the court.” Robinson, 138 Wn.2d at 758. The U.S. Supreme
Court has stated: “Even more fundamental to a personal defense than the
right of self-representation . ..is an accused’s right to present his own
version of events in his own words.” Rock, 483 U.S. at 52.

In Thomas, this Court held the federal constitution does not require
trial courts to inform defendants of the right to testify. 128 Wn.2d at 559.
Nor must the trial court obtain an on-the-record waiver of the right. Id.
Rather, the court “may assume a knowing waiver of the right from the
defendant’s conduct,” such as not taking the stand. Id.

Given the unique circumstances of Lewis’s case, however, Thomas
should not end the inquiry. Robinson held remand for an evidentiary hearing
was necessary to determine whether Robinson knowingly and voluntarily
waived his right to testify. 138 Wn.2d at 770. Robinson alleged “specific
facts” suggesting his attorney prevented him from testifying, even though
Robinson remained silent at trial. Id. at 759-61. Thus, courts take very
seriously potential deprivation of the right to testify by defense counsel.

Even more serious is the deprivation of the right to testify by the trial
court. In State v. Hill, the trial court ruled Hill could be cross-examined
about two prior convictions if he took the stand. 83 Wn.2d 558, 560-61, 520
P.2d 618 (1974). Hill elected not to testify given the prejudicial nature of the

prior convictions. Id. at 562-63. But the convictions had previously been

-13-



dismissed, making them inadmissible. Id. at 561. This Court held the trial
court’s erroneous ruling “prejudicially deprived [Hill] of a free and voluntary
choice in the matter and literally compelled him to remain silent.” Id. at 565.

Perhaps the most egregious example is In re Detention of Haga, 87

Wn. App. 937, 943 P.2d 395 (1997), overruled on other grounds by

Robinson, 138 Wn.2d at 768. Haga made an unequivocal demand to testify
on his own behalf. Id. at 940. Defense counsel expressed doubts about
Haga’s competency and ability to testify truthfully. Id. The trial court sided
with defense counsel and refused to allow Haga to take the stand. Id. By
doing so, the court “deprived him of his constitutional right to testify.” Id.
The court of appeals held: “when ‘a defendant insists that he wants to testify,

he cannot be deprived of that opportunity.”” Id. (quoting People v. Robles, 2

Cal.3d 205, 214-15, 85 Cal. Rptr. 166, 466 P.2d 710 (1970)).

By contrast, Chapple had several offensive outbursts in front of the
jury and was removed from the courtroom. Chapple, 145 Wn.2d at 314-15.
Corrections officers expressed concern about courtroom security. Id. at 316.
For instance, Chapple had extraordinary physical strength, a long history of
violent prison infractions, and explicitly threatened to disrupt trial. Id. at
316. The courtroom was not equipped to shackle Chapple to the floor or
another stable structure. Id. The court found that if Chapple returned, even

if bound, gagged, and guarded, he still presented a danger to staff jurors. Id.

-14-



Chapple further insisted he would testify only “according to his rules” and
refused to be “restrained by questions and answers.” 1d. at 317.

The Chapple court emphasized trial courts must be careful to balance
the defendant’s constitutional rights against the necessary decorum of the
courtroom. Id. at 327. Trial courts must therefore consider the gravity of
past disruptions, the probability of continued disruption, and the possibility
of violence if the defendant testifies. Id. Given Chapple’s “gravely
disruptive” behavior and the “distinct possibility” of violence on the stand,
this Court held Chapple “knowingly, intelligently, and voluntarily waived
his right to testify by conducting himself inappropriately and by refusing to
testify according to the rules of the court.” Id. at 328.

Contrary to the court of appeals’ decision, this case is not like
Chapple. Opinion, 21. The trial court did not find Lewis waived his right to
testify through his disruptive conduct or threats of violence on the stand.
Rather, the court found Lewis waived his right to testify because he waived
his right to be present. Also unlike Chapple, Lewis did not insist he would
testify only according to his own rules.

Furthermore, “No testify, I guess, you know,” is not a knowing,
voluntary, and intelligent waiver of the fundamental right to testify.
Robinson, 138 Wn.2d at 763. This is particularly true when contrasted with

Lewis’s repeated statements that he wanted to testify. Courts have held the

-15-



phrase “I guess” is equivocal in the context of requesting counsel after

waiving one’s Miranda' rights. State v. Gasteazoro-Paniagua, 173 Wn. App.

751,757,294 P.3d 857 (2013).

Nor is this a case where the trial court could assume Lewis waived
his right to testify by not taking the stand. An express waiver of the right
should have been necessary where Lewis repeatedly stated his desire to
testify. This could have been accomplished either by bringing Lewis back
into court or sending defense counsel with specific instructions to speak with
Lewis about his right to testify. At the very least, the trial court needed to
give Lewis an adequate opportunity to reclaim his right to testify.

There are relatively few Washington cases discussing waiver of the
right to testify, with Chapple being the most recent in 2001. Chapple
involved an egregious example of waiver. This Court’s review is therefore
warranted under RAP 13.4(b)(3), given the distinguishable facts of Lewis’s
case. Additional case law on this issue would provide guidance to
Washington courts and practitioners. This Court’s review is further
warranted under RAP 13.4(b)(3) because Robinson ultimately “decline[d] to
address the question of a remedy for defendants whose right to testify is
abridged by the court.” 138 Wn.2d at 768. This remains an open issue of

law in Washington that would also benefit from this Court’s guidance.

! Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).
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Finally, after trial, defense counsel hired Dr. David Dixon to evaluate
Lewis’s mental health. Based on his evaluation, Dixon found Lewis
“invalidly waived his rights without knowledge. His outbursts were
demonstration of impaired judgment and perception due to paranoia and
hallucinations. I believe Mr. Lewis did not voluntarily and knowingly make
a decision to excuse himself from court.” CP 126. The trial court denied
Lewis’s motion for a new trial on this basis, believing he validly waived his
constitutional rights. RP 1674-75. Lewis raises this issue here to preserve it
in the event this Court grants review. Br. of Appellant, 74-78.

4. THIS COURT’S REVIEW IS WARRANTED BECAUSE
KALEBAUGH IS SHOULD BE OVERRULED.

The pattern reasonable doubt instruction, WPIC 4.01,? states, in part:
“A reasonable doubt is one for which a reason exists and may arise from the
evidence or lack of evidence.” In Kalebaugh, 183 Wn.2d at 582, the trial
court gave a preliminary instruction to the jury that reasonable doubt is “a
doubt for which a reason can be given.” This was manifest constitutional
error because “the law does not require that a reason be given for a juror’s
doubt.” Id. at 584-85. The trial court gave the same erroneous preliminary

mstruction in Lewis’s case. RP 329.

211 WASHINGTON PRACTICE: WASHINGTON PATTERN JURY INSTRUCTIONS: CRIMINAL
4.01, at 85 (3d ed. 2008) (WPIC).
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The Kalebaugh court held, however, that the error was harmless
because the trial court later gave the proper WPIC 4.01 instruction. Id. at
585. But this Court took for granted that WPIC 4.01 correctly states the law,
accepting Kalebaugh’s concession at oral argument that the trial court’s
erroneous remark “could live quite comfortably” with WPIC 4.01. Id. at
585. Thus, the Kalebaugh court did not answer whether WPIC 4.01 is a
correct statement of the law. WPIC 4.01 is, at best, confusing as to whether
it requires juror to articulate a reason for their doubt. Because this aspect of
Kalebaugh is incorrect and harmful, it should be overruled.?

Having a reasonable doubt is not, as a matter of plain English, the
same as having a reason to doubt. “Reasonable” means “being in agreement
with right thinking or right judgment : not conflicting with reason : not
absurd : not ridiculous . . . being or remaining within the bounds of reason.”
WEBSTER’S THIRD NEW INT’L DICTIONARY 1892 (1993). For a doubt to be
reasonable under these definitions, it must be rational, logically derived, and

have no conflict with reason. Jackson v. Virginia, 443 U.S. 307, 317, 99 S.

Ct. 2781, 61 L. Ed. 2d 560 (1979). Thus, an instruction defining reasonable
doubt as “a doubt based on reason” would be proper.
But WPIC 4.01 does not do that. Instead, it requires “a reason” for

doubt, which is different than a doubt based on reason. “A reason” in the

3 The court of appeals held it was “bound by Kalebaugh” and did not address the merits
of Lewis’s challenge to the trial court’s preliminary instruction. Opinion, 29.
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context of WPIC 4.01 means “an expression or statement offered as an
explanation of a belief or assertion or as a justification.” WEBSTER’S, supra,
at 1891. In contrast to definitions employing the term “reason” in a manner
that refers to a doubt based on reason or logic, WPIC 4.01°s use of the words
“a reason” indicates that reasonable doubt must be capable of explanation or
justification. In other words, WPIC 4.01 requires more than just a doubt
based on reason; it requires a doubt that is articulable.

Kalebaugh failed to recognize the articulation requirement inherent
in providing “a reason” for doubt, creating conflict among decisions by this

Court. Over 100 years ago, this Court in State v. Harsted, 66 Wash. 158,

162-64, 119 P. 24 (1911), and State v. Harras, 25 Wash. 416, 421, 65 P. 774
(1901), equated two propositions in addressing the standard instruction on
reasonable doubt: a doubt for which a reason exists means a doubt for which

a reason can be given. There is an unbroken line from Harras to WPIC 4.01.

This demonstrates there is no real difference between a doubt “for which a
reason exists” in WPIC 4.01 and being able to give a reason for why doubt

exists. This Court found no such distinction in Harsted and Harras.

The Kalebaugh court condemned any suggestion that jurors must
give a reason for why there is reasonable doubt. Old decisions like Harras

and Harsted cannot be reconciled with Kalebaugh and State v. Emery, 174

Wn.2d 741, 760, 278 P.3d 653 (2012), which held the “fill-in-the-blank”
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argument to be improper. The Kalebaugh court’s distinction between a
doubt “for which a reason can be given” and a doubt “for which a reason
exists” is therefore incorrect and harmful. Although the former is more
explicit, the latter at least suggests the jury must be able to articulate its
doubt. Giving the latter instruction does not cure the harm from giving the
former, as this Court held in Kalebaugh.

Because Kalebaugh did not grapple with the problematic language of
WPIC 4.01, this Court’s review is warranted under RAP 13.4(b)(1) and
(b)(3), given the significance of the reasonable doubt standard.

E. CONCLUSION

For the aforementioned reasons, Lewis respectfully asks this Court to
grant review and reverse the court of appeals.
DATED this 21st day of March, 2018.
Respectfully submitted,

NIELSEN, BROMAN & KOCH, PLLC

MARY T. SWIFT
WSBA No. 45668
Office ID No. 91051

Attorneys for Petitioner
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APPELWICK, J. — A jury convicted Lewis o% promo‘ting commercial sexual
abuse of a minor. He argues that the trial court erred in denying his request to
proceed pro se and violated his right to be present and to testify. He also argues
that the trial court erred by not ordering a competency evaluation, erred by not
giving a lessér included offense instruction, erroneously instructed the jury on the
reasonable doubt burden, and that his third strike life sentence amounts to cruel
and unusual punishment. We affirm.

FACTS

Lavell Lewis met K.K., a minor, on a bus. Shortly after, he had sex with her
and began marketing her to others for sex. K.K.’s father contacted police. The
prosecutor charged Lewis with one count of promoting commercial sexual abuse
of a minor, one count of rape of é child in the third degree, and one count of

tampering with a witness.
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At trial, Lewis made multiple disrupfi\)é outbursts, and was removed from
trial after one serious outburst in which he threw some of his civilian clothes at the
judge. The trial court gave Lewis multiple opportunities to return, provided that he
assure the court that he would be on good behavior. He chose to return to his cell.

The jury ultimately convicted Lewis on all counts. The convicﬁon for
commercial sexual abuse of a minor was his third strike offense. He was therefore
sentenced to life in prison. Lewis appeals.

DISCUSSION

Lewis makes eight arguments in his brief, and numerous other arguments

" in a statement of additional grounds for review.

.  Request to Proceed Pro Se

Lewis first argues that the trial court abused its discretion in denying his
request to proceed pro se. Lewis made the request on the second day of trial,

before the jury had been empaneled. Lewis justified his request as follows:

I'm sorry for the holdup. It's not a stall tactic or anything. | just really
believe that there’s a lot of other issues that needs to be addressed
in my case. I'm facing three strikes and, you know, it's a lot of
(inaudible). :

... I'msorry. It's a lot of interviews that haven’t been done that need
to be done that | think will be effective to my case. It's, you know,
witnesses that haven't been contacted, you know. | raised the issue
with Judge Roberts two and a half months ago about, you know, the
motions for my burglary case to go first. He said deal with your
attorney. | raised the issue about, you know, a lot of things as far as
| just need to investigate, you know, there’s people in Snohomish that
needs to be investigated as far as, you know, alleged -- you know,
people that had dealings with the alleged victim that, you know, that
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she basically told things to them about the case, about my case, this
case in general.

| just feel that it would be warranted that |, you know, have
time to (inaudible) witnesses, contact, you know, my witnesses. |
have nobody to -- | have nobody as far as defense of my witness.
Nobody’s -- I've been on phone deadlock for seven months for an
alleged tamper with a witness that the state doesn’t have, you know?
And if they could present that today or whenever, they don’t have i,
Your Honor, and my case is being stagnated because they're trying
to stop me from having a fair chance to fight, period.

The trial court engaged in a colloquy with Lewis. Lewis stated that he understood
the ramifications of the third strike charge. He claimed to be familiar with some of
the rules of criminal procedure. And, he explicitly stated that his decision was
voluntary. ‘

However, the trial court ultimately denied his request, because it viewed it

as a deliberate attempt to delay the proceedings:

It is very clear to this Court based on my questioning of you,
and also a review of the record as well, that this -- which is being
made on the second day of trial -- is basically what you want is more
time. It's a request for a continuance which is not grounds for this
Court to grant you your request to represent yourself.

This case has been continued on many occasions. | believe
it was 13. Some of them not because of you, Mr. Lewis, but there
have been a lot of continuances. The issue of new witnesses that
you claim you want to interview and discuss and work on, these six
witnesses were first identified, | believe, on the first day of trial or
perhaps the day before trial, I'm not sure, but very much last minute.
And | -- the request for a continuance was denied by this Court. | did
give your counsel quite a bit of leave to -- no, I’'m speaking now --
quite a bit of leave if he’s able to locate these individuals, if he even
has names of them, I'm not sure, to reach out to them, to do
interviews of them and to basically track these down as we are in
trial. And [ said that | would give him leave of a very generous nature
to do that.
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So what | hear you asking for is really, it's a deliberate attempt
to delay this case, to continue this trial. That's what you really want.
It's been again requested very many times. When the request is
made during trial -- | realize the jury has not been impanelled yet but
we are on the second day of trial -- this Court is given a lot of
discretion to deny your request and that is what I'm doing.

Just days earlier, the trial court had denied a request from Lewis for a continuance
related to the witnesses referenced by the court.

A. Standard of Review

The State and Federal Constitutions guarantee a criminal defendant the
right to self-representation. U.S. CONST., amend. VI; Wash. Const., art. | § 22.
This right is afforded to defendants, despite the fact thét exercising the right will
almost sur;ely result in detriment to both the defendant and the administration of
justice. State v. Fritz, 21 Wn. App. 354, 359, 585 P.2d 173 (1978). A defendant
need not demonstrate technical knowledge of the law and the rules of evidence.

Faretta v. California, 422 U.S. 806, 836, 95 S. Ct. 2525, 45 L. Ed. 2d 562 (1975).

However, the right to proceed pro se is neither absolute nor self-executing.

State v. Madsen, 168 Wn.2d 496, 504, 229 P.3d 714 (2010). When a defendant

requests pro se status, the trial court must determine whether the request is
unequivocal and timely. Id. Absent a showing that the request was equivocal or
untimely, the court must then determine if the defendant's request is voluntary,
knowing, and intelligent, usually by colloquy. Id. Courts must indulge in every
reasonable presumption against a defendant’s waiver of his or her right to counsel.

Id.
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Appellate courts review a denial of a request to proceed pro se for abuse of
discretion. Id. In Eritz, this court provided for different levels of trial court discretion

depending on the timing of the pro se request:

The cases which have considered the timeliness of a proper
demand for self-representation have generally held: (a) if made well
before the trial or hearing and unaccompanied by a motion for
continuance, the right of self-representation exists as a matter of law;
(b) if made as the trial or hearing is about to commence, or shortly
before, the existence of the right depends on the facts of the
particular case with a measure of discretion reposing in the trial court
in the matter; and (c) if made during the trial or hearing, the right to
proceed pro se rests largely in the informed discretion of the trial
court. ‘ ‘ :

21 Wn. App. at 361. The trial court’s discretion lies along a continuum that
corresponds with the timeliness of tHVe request to proceed pro se. State v.
- Breedlove, 79 Wn. App. 101, 107, 900 P.2d 586 (1995). Before trial, the
defendant’s interest in self-representation is paramount, but as the trial gets closer
and once it begins, the interest in the orderly administration of justice becomes

weightier. Id.

In State v. Honton, 85 Wn. App. 415, 417, 420, 932 P.2d 1276 (1997), the
court held that Honton's request to proceed pro se fell within the middle of this
continuum, when it was made on the first day of trial, but before jury selection.
Similarly, Lewis made his request after trial had begun, during a discussion of
preliminary trial matters, but before voir dire had begun. Therefore, the trial court

had a measure of discretion.
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B. Analysis
Lewis cites to Madsen, 168 Wash. 2d at 506, 509. There our Supreme

Court found an abuse of discretion in denying a request to proceed pro se. Id.
Madsen had initially requested pro se status on January 24, but the trial court
deferred ruling, and instructed Madsen to confer with his newly assigned counsel.
Id. at 501. On March 7, Madsen renewed his request, and alternatively suggested
that he would fire counsel. Id. In response, the trial court deferred ruling and
instead suggested that a‘competency hearing was warranied, although one was
never ordered. Id. Trial did not occur until May. Id. at 503. The Supreme Court
found that the request—made months before trial—should have been granted,
because it was timely and well within Madsen’s cc}nstitutional rights. Id. at 506-08.
The Supreme Court also reasoned that the request was not equivocal merely
because it was coupled with an alternative request to fire counsel. 1d. at 507. The
court, however, noted that a trial court may deny pro se status if a defendant is
trying to postpone the administration of justice. Id. at 509.

Other cases havé addressed the tension between efficient administration of

justice and the right to proceed pro se. In State v. Stenson, 132 Wn.2d 668, 739
n.16, 940 P.2d 1239 (1997), the court found that the record supported the trial
court’s conclusion that a motion to proceed bro se would have hindered the
administration of justice. Jury selection had already been ongoing for three weeks,
and that the defendant could not have immediately assumed his own defense

without considerable delay for him to prepare an adequate defense. Id.
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The record shows that the trial court had an adequate bésis for its decisioﬁ.
Shortly before he was denied pro se status, Lewis disclosed six new witnesses to
his attorney. On January 28, Lewis sought a continuance, but the criminal
presiding judge denied the request. Later that day, Lewis renewed his motion for
a continuance before the trial judge (rather than the presiding criminal judge): “Mr.
Lewis is requesting a continuance based on additional Witnesses that he has
provided me that may provide alibi witnesses.” The trial judge denied this motion
as well. Then, on February 1, he made his motion to proceed pro se. Unlike
Madsen, Lewis did not make repeated requests months before trial. As the trial
court observed in its detailed findings, administration of justice concerns were
mounting and the numerous prior delays coupled with Lewis's eleventh hour
request, justified the denial of the request. The trial court did not abuse its
discretion in denying Lewis’s request to proceed pro se.

Il. Right to Be Present

Lewis next argues that the trial court violated his right to be present at all
critical stages of the proceedings. He identifies three different ways that this right
was violated. First, he argues that the trial éourt failed to inform him how to reclaim
his right to be present. Second, he argues that the court also failed to inquire into
whether Lewis's absence was voluntary. Third, he argues that he did not have
adequate opportunity to return.

A criminal defendant has a constitutional right to be present at all critical

- stages of the trial. State v. Irby, 170 Wn.2d 874, 880, 246 P.3d 796 (2011). But,

the right to be present is not absolute. State v. Chapple, 145 Wn.2d 310, 318, 36
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P.3d 1025 (2001). A defendant's persistent, disruptive conduct can constitute a

voluntary waiver of the right to be present in the courtroom. lllinois v. Allen, 397

U.S. 337, 343, 90 S. Ct. 1057, 25 L. Ed. 2d 353 (1970); State v. DeWeese, 117

Whn.2d 369, 381, 816 P.2d 1 (1991). Once lost, this right can be reclaimed “as
soon as the defendant is Willing to conduct Himself consistently with the decorum
and respect inherent in the concept of courts and judicial proceedings.” Allen, 397
U.S. at 343.

While recognizing that the appropriate method for dealing with a disruptive
defendant should be left to the trial judge’s discretion, the Chapple court set forth
basic guidelines to assist trial courts in exercising their discretion. 145 Wn.2d“ at
320. First, the defendant must be warned that his conduct may lead to removal.
id. Second, the defendant’s conduct must be severe enough to justify removal.
Id. Third, the trial court should employ the least severe alternative that will prevent
the defendant from disrupting the trial. Id. Fourth, the defendant must be allowed
to reclaim his right to be present upon assurances that His or her conduct will
improve. Id. These guidelines are not meant to be constraints on trial court
discretion. Id. Réther, the guidelines are meant to ensure that the trial court’s
exercise of discretion is in a manner that affordé defendants a fair trial while
maintaining the safety and decorum of the proceedings. 1d.

As a general métter, whether a defendant’s constitutional right to be present
has been violated is a question of law that we review de novo. [rby, 170 Wn.2d at
~ 880. However, a trial court has wide discretion in determining the appropriate

means to deal with a defendant’s disruptive courtroom behavior. See Allen, 397
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U.S. at 343; Chapple, 145 Wn.2d at 320. “No one formula for maintaining the
appropriate courtroom atmosphere will be best in all situations.” Allen, 397 U.S.
at 343.

Lewis made an outburst at trial, in front of the jury, on February 11. It was
not his first disruptive action. He accused the trial court and police of bias. He
refused to stop the outburst despite the trial court's orders, and the jury was
instructed to leave the courtroom as fast as possible, mid-outburst. He also threw
his some of clothes at the judge. The trial court ordered him removed. Lewis does
not challenge the validity of this initial removal.

Later in the day on February 11, after Lewis had calmed down and the trial

court ordered him returned to court, the trial court told Lewis,

So what | want to tell you now is unless you can assure this
Court that you will be able to remain in the courtroom and participate
in your trial without further disruptions I'm going to have you
removed. And | will also tell you that you can reclaim your right to be
present in this courtroom if you provide this Court with assurances
that your conduct will improve. But what you cannot do is continue
to disrupt trial in the way that you have today which you also did on
February 8. Do you understand that?

Lewis responded, “Yes. | totally understand what you're saying.” The trial court
then stated, “My question for you is a simple one: Do you want to participate in this
court and can you give -- in this trial, and can you give this Court assurances that
your conduct will not be disruptive?” He did not answer, and instead claimed

violation of his First Amendment rights. The trial court again asked,

So my question to you is direct. | see that you are not here in
clothes that would be appropriate to proceed with trial and | don't
know if you intend to participate, but if you are going to participate in
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this trial you need to give me assurances that you will not be
disruptive.

MR. [LEWIS]I!:: | need some time to ponder on that question --
THE COURT: No more time. You've had hours.

MR. [LEWIS]: -- | have -- I'm highly upset. | want to go back to my
cell as of now.

Lewis was removed from the courtroom.
On the next trial day, February 16, the parties discussed jury instructions
without Lewis present. After that, the trial court brought Lewis to the courtroom

and asked him if he would like to be present:

THE COURT: Okay. You've been very clear on multiple
occasions your views about how the proceedings have gone and you
have made a record of that and that exists. So we’re not going -- I'm
not going to have you review again all the things that you do not feel
are fair about these proceedings. You have remedies and I'm sure
you will take them up later if you think it's appropriate.

My question for you is a very direct one. You were removed
from this courtroom for disruptive conduct on Wednesday and my
question for -- and you indicated very clearly the next day that you
did not want to be present, you stated that on the record, and so you
weren’t. I'm asking you again. We are about to start another day of
testimony. My understanding is that today is the last day of testimony
and that the state will be resting soon. My question for you is: Do
you want to be present during trial, and if so, can you insure [sic] this
Court that you will not be disruptive? That’s the only question before
you.

MR. LEWIS: Yes, | want to be present. | want to testify.
would like to -- yeah, I'd like to, you know, tell the truth what's really
happening because the picture that the prosecution is painting isn’t
true and the witnesses got up on the stand and lied --

THE COURT: Okay, I'm going to stop you --

' It appears that the transcript contains a clerical error, and at times refers
to Lewis by his attorney’s name, even though the context makes clear that it is
Lewis speaking.

10
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MR. LEWIS: -- and lied as you can see.

THE COURT: -- I'm going to stop ybu. So you do wish to be
present; is that correct?

MR. LEWIS: | don’t really know. This is --

7 THE COURT: It's a yes or no answer, Mr. Lewis. It's a yes or
no answer.

MR. LEWIS: | want to testify. That's the only thing. | want to
testify and then | want to leave.

THE COURT: Okay. So you do not want to be present? |
have two options for you.

MR. LEWIS: Yes.

THE COURT: Listen to me. Don't talk. Listen. You can be
present as you have been before you were dismissed for disruptive
conduct and be present next to your attorney. Or you can observe
these proceedings in a separate courtroom outside the presence of
this jury by video. That's a separate question from whether or not
you are going to testify. If you want to remain in this courtroom you
have to assure this Court that you will act appropriately and that there
will be no further disruptive behavior on your part. Can you do that?

MR. LEWIS: Yes, | can do that. So | have a question, Your
Honor. So if | say | don’t want to be here and | don’t even want to
see the video, | don’t want to do nothing but go back to my cell cuz -
- can | just do that?

THE COURT: That's one of your options. You can have that
choice. I've already discussed with you before on Thursday whether
or not you wanted to participate further and you said you didn't. The
only reason | brought you back here today was to give you another

" chance to remain in this courtroom and participate. You can opt yes
or you can opt no or you can opt to watch it in [sic] video.

\ MR. LEWIS: Your Honor, | don’t want to be here -- well, for
the record last time | told you that | didn’t want to be here it was
particularly for that day. It wasn't for the whole thing. Can | ask a
guestion about the jury instructions?

THE COURT: No. No.

11
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... Do you want to be present?

MR. LEWIS: Yes, | want to testify and | want to be present.
That's my answer.

MR. LEWIS: Your Honor, | don't know just send me back to
my cell. | don’t want to have no part of this. This is all a movie. This
is script that you have wrote.

THE COURT: Okay.

MR. LEWIS: And you have a nice day.

MR. GAUEN: Just so Mr. Lewis understands that if he
voluntarily excuses his presence this morning that he will likely not
be able to testify. So I'd like the Court to make a finding about
whether he’s unequivocally stated on the record his desire to testify
or not.

THE COURT: Okay, Mr. Marchi, do you want to add‘anything?
MR. MARCHI: No, Your Honor.

THE COURT: Okay. So, Mr. Lewis, | want to make sure you
understand that by removing yourself from the court voluntarily,
which is what you've told me now several times you would like to do,
you will lose your opportunity to testify.

MR. LEWIS: | thought you said | could testify but | don’t want
to take up no more of your time. Just leave me here. Just leave me .
here. I'll conduct myself fine and -- | guess I'll conduct myself fine. |
don’t want to hold up the court no more.

THE COURT: So you want to remain?
MR. LEWIS: Yes, yes, yes.
THE COURT: And | want you to tell me not that you're going

to conduct yourself fine but that you are not going to engage in any
disruptive behavior in this courtroom during this trial.

12
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MR. LEWIS; | won't | won't.

MR. LEWIS: Your Honor.

THE COURT: No, | don'’t think | need to hear from you, Mr.
Lewis.

MR. LEWIS: Just take me back to my cell. | don’t want to be
here. I'm sorry. I'm sorry. That's fine with you guys all right.

THE COURT: This is my last -- this is my last --

MR. LEWIS: | want to go back to my cell.

THE COURT: Okay. The record will reflect that Mr. Lewis has
asked now to go back to his cell voluntarily with an understanding
that that will mean that he will not be present during the rest of these
proceedings and will not be testifying.

MR. LEWIS: No testify, | guess, you know.

THE COURT: You said no testify?

MR. LEWIS: You guys already figured it out by yourself.

THE COURT: Okay, thank you. I'll ask that the officers --

MR. LEWIS: Thank you.

THE COURT: -- Mr. Lewis back to his cell.

MR. LEWIS: Thank you.

The next day, February 17, the parties gave their closing arguments without
Lewis presenf, and the jury found Lewis guilty that afternoon. Lewis was present

for the reading of the verdict.

13
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A. Informing Lewis of His Right to Reclaim Presence

Under his right to be present claim, Lewis first argues that the trial court
failed to inform him how to reclaim the right to be present.

He distinguishes State v. Thompson, 196 Wn. App. 838, 843, 360 P.3d 988

(2015), review denied, 185 Wn.2d 1012, 367 P.3d 1083 (2016). Thompson made

a physical aﬁd verbal outburst during trial, similar to Lewis. Id. at 841-42. After.
officers subdued him, he was taken odt of the room. |d. He returned in handcuffs
and shackles. Id. at 842. The trial court told him that he would be taken‘to another
room to view trial over video. Id. And, the trial court told him that he had the right
to reclaim his presence if he assured the court that his behavior would improve
and not be disruptive. Ild. The trial cdurt reminded him of that right at the end of
that day of trial. Id. There, trial court stated that it would not inquire further into
Thompson’s desire to return, because it explicitly told him to notify his attorney or
a corrections officer if he wished to return. Id.

On appeal, Thompson contended that the trial court had kept him out of the
courtroom Without explanation. See id. at 845. But, this court found no error. Id.
It found it important that “the trial court made certain that Thompson understood
the rules by which he could return to court.” Id. And, notably, the court stated that
it saw “no need to impose a requirement that a defendant be rerﬁinded daily about
how he can reclaim his right to be present in the courtroom.” Id. at 844.

Lewis argues that this case is different from Thompson, because although
he was told that he could reclaim the right to be present by assuring good behavior,

he was not told how he could reclaim that right.

14
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He is correct, unlike Thompson, the trial court here did not instruct Lewis to
tell his attorney if and when he wanted to return. But, also unlike Thompson, the
trial court here gave Lewis repeated in-person opportunities to regain the right. It
brought him back to court when court reconvened the day of the outburst to e>_<plain
how he could régain the right to be present. When Lewis refused, the trial court
instructed Lewis’s attorney to counsel him over the intervening weekend regarding
his presence at trial. The morning after that weekend, he was returned to court,
but still did not give the proper assurances when the trial court gave him the
opportunity. The next day, on February 17, the trial cdurt heard from Lewis’s
counsel about Lewis’s wishes regarding presence, but they had not changed.?

While the trial court did not inquire with Lewis in person that day, Thompson
recognized that there is no requirement that defendants receive daily reminders
about the right to be present. 190 Wn. App at 844. And, Lewis returned to trial
later that day so that he could be present when the verdict was read. Lewis’s
opportunities to reclaim his right were greater than the safeguards in Thompson
and were adequate to apprise him of the manner in which he could regain his right
to be present.

There was no error in explaining how Lewis could regain the right.

2 Specifically, the trial court found that “it sounds like he’s had an opportunity
to speak to counsel last evening and presumably if he wanted to return to court or
even observe it via video feed he would have instructed his counsel to tell the Court
and we would have proceeded from there.”

15
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B. Inquiry into Voluntariness

Lewis’s next argues that the trial court failed to adequately inquire into
whether Lewis's absence was voluntary. The determination of whether the
defendant’s absence is voluntary depends upon the totality of the circumstances.

State v. Garza, 150 Wn.2d 360, 367, 77 P.3d 347 (2003). Courts look to whether

the trial court (1) made sufficient inquiry into the circumstances of a defendant’s
disappearance to justify a finding whether the absence was voluntary, (2) made a
preliminary finding of voluntariness, when justified, and (3) gave the defendant an
adequate opportunity to explain his absence when he is returned to custody and
before sentence is imposéd. Id. In performing this analysis, the court indulges
every reasonable presumption against waiver. Id. at 367-68. However, the burden
is on the defendant to show that the absence was not voluntary. |d. at 368.

Lewis analogizes to Garza. Garza was late to trial on multiple mornings.

150 Wn.2d at 363-64. One morning, he called his attorney to tell him he was
running late, something he had not previously done. Id. at 369. When Garza did
not arrive at the arrénged time, the trial judge immediately determined it was a
voluntary absence, and trial proceeded without Garza. Id. at 364. Our Supreme
Court found that this was error, because the inquiry into voluntariness was
insufficient. Id.

Lewis argues that the trial court’s inquiry here was similarly limited. But, the
record does not support that conclusion. The trial court’s actions satisfy the three

factors set out in Garza. First, it adequately inquired, as shown by the repeated

questioning. Over and over again, despite Lewis’s waffling, the trial court asked

16
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him whether he wanted to be present. Second, it made an explicit finding of
voluntariness, once it was clear that Lewis would not give a consistent answer as
to his behavior. Finally, by tolerating Lewis’s numerous back and forth decision,
the trial court gave Lewis sufficient opportunity to explain his situation. In Garza,
the trial court merely assumed that Garza was deliberately late to the proceedings
due to past behavior. 150 Wn.2d at 369. The trial court made no such assumption
here.

The trial court did not violate Lewis’s right to be present by failing to inquire

into voluntariness.

C. Oppbdunitv to Reclaim

Third, Lewis argues that he did not have adequate opportunity to regain his
right to be present. Under Chapple, a defendant must have the right to reclaim his
presence upon assurances that his conduct will improve. 145 Wn.2d at 320. But,
Chapple does not set out specific requirements for trial court involvement in
reclaiming the right, and the amount of appropriate involvement may vary. See id.
at 325-26.

Here, on February 11, the trial court had Lewis removed after a physical
outburst. Later that day, it invited him to return. But, he refused to assure the trial
court that his behavior would improve. The next trial day,rFebruary 16, the trial
court again brought Lewis back to court and asked him the same questions. He
again declined. Throughout these colloquies, the trial court tolerated Lewis
changing his mind repeatedly. The next day, on February 17, the jury returned

with a verdict guilty. Lewis was present for the reading of the verdict.
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Lewis cites no authority instructing that he must be asked every day whether
he would like to return to trial and assure the trial court that he will be on good
behavior. Given Lewis's repeated failure to give unequivocal assurances of good
behavior and apparent attempts at delay in proceeding with trial, this was an
appropriate exercise of discretion. The trial court did not deny Lewis adequate
opportunity to reclaim his right to be present.

D. Absence During Jury Instruction Discussion

Lewis argues that the trial court should not have had a discussion about jury
instructions with counsel on February 16, before it engaged with the colloquy with
Lewis.

A defendant has a right to be present at a proceeding whenever his
presence has a relation, reasonably substantial, to the fullness of his opportunity

to defend against the charge. State v. Slert, 186 Wn.2d 869, 875, 383 P.3d 466

(2016). The defendant therefore does not have a right to be present during in-
chambers or bench conferences between the court and counsel on legal matters
at least where those matters do not require a resolution of disputed facts. In re

Pers. Restraint of Lord, 123 Wn.2d 296, 306, 868 P.2d 835 (1994).

Jury instructions generally involve legal, rather than factual issues. State v.
Bremer, 98 Wn. App. 832, 835, 991 P.2d 118 (2000). In the absence of some
extraordinary circumstance in which the defendant’s presence would have made
a difference, a discussion involving proposed jury instructions is not a critical stage
of the proceedings. Id. Lewis argues that the unanswered question of whether

Lewis would be testifying played a critical role in determining what instructions to
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give. But, the couﬁ explicitly reserved its ruling on these matters until it heard from
Lewis regarding his desire to return to trial, and whether he would give assurances
of good behavior. Lewis cites no legal authority suggesting that this circumstance
is extraordinary such that his presence was required at the jury instructions
discussion.

lll.  Right to Testify

Lewis next argues that the trial court denied him his right to testify by
excluding him from the proceedings. Numerous times during his colloquies with
the trial court, Lewis clearly stated that heywanted to testify. The trial court advised
him that this would require him to be on good behavior while in the courtroom. He
did not provide the necessary assurances. - Conversely, Lewis also stated
numerous times that he wbuld rather bé returned to his cell. He now argues that
the circumstances amounted to an improper deprivation of his right to testify.

The United States Supreme Court recognized a criminal defendant’s right
to “take the witness stand and to testify in his or her own defense” in Rock v.
Arkansas, 483 U.S. 44, 49, 107 S. Ct. 2704, 97 L. Ed. 2d 37 (1987). In

Washington, a criminal defendant’s right to testify is explicitly protected under our

state constitution. State v. Robinson, 138 Wn.2d 753, 758, 982 P.2d 590 (1999).
This right is fundamental, and cannot be ab’rogated by defense counsel or by the
court. ld. The waiver of the right to testify must be made knowingly, voluntarily,
and intelligently, but the trial court need not obtain an on the record waiver by the

defendant. Id. at 758-59.
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However, this right may, in appropriate cases, bow to accommodate other
legitimate interests in the criminal trial process. Chapple, 145 Wn.2d at 326. A
trial judge must be careful to properly balance the constitutional rights of the
defendant against the necessary decorum of the courtroom. Id. at 327. Therefore,
a trial judge should donsider the gravity of the past disruptions, probability of
continued disruption, and the possibility of violence if the defendant takes the
stand. Id. Great deference is to be given to a trial judge’s decision that a defendant
had waived his right to testify through his or her conduct. Id. at 328.

In Chapple, the defendant was similarly unable to testify because of
concerns over his conduct at trial. 1d. At trial, CHapple spoke out several times
when the jury was and was not present, became increasihgly hostile with the trial
court, and insulted the jury. Id. at 313-14. The most seriéus outburst occurred
when,‘ in front of the jury, Chapple referred to the trial as a Ku Klux Klan meeting,
called the jury an expletive, and stated he did not care if the trial court took him
back to prison. Id. at 314-15. He was removed from trial. 1d. at 315. Chapple told
his attorney that he would only Vtest‘ify if he could speak freely to the jury. Id. at
317. Upon hearing testimony that Chapple was extraordinarily strong, had broken
out of handcuffs before, and had a violent history, the trial court ruled that Chapple
must be excluded, and that he therefore waived his right to be present énd to
testify. 1d. at 316-17. The Supreme Court upheld the trial court’s decision. Id. at
328-29. In holding that the trial court acted within its discretion, the Supreme Court
cited Chapple’s “gravely disruptive” actions, his unwillingness to conform to

testimony format, and safety concerns. |d. at 328.

20



No. 75442-4-1/21

Here, like Chapple, Lewis exhibited highly disruptive behavior. He
addressed the jury when he was not permitted to. He accused the jury and trial
court of racism and bias. During the February 11 outburst, he took off his civilian
clothes, exposing his red jail shirt, and threw them at the trial judge. And, after that
outburst, he refused to give a concrete answer to the trial judge on whether he
would behave appropriately. The trial court observed that this outburst was not his
first instance of misbehavior. [t described that situation as having “safety issues
abounding for everyone.” Although this case is distinguishable from Chapple in
that LeWis did not refuse to adhere to testimony format, he did refuse to assure the
trial court of good behavior. And, Chapple had not engaged in any physical
wrongdoing such as throwing items at the trial judge, but Lewis did.

Lewis contends that this case is more similar to In re Det. of Haga, 87 Wn.

App. 937, 943 P.2d 395 (1997), overruled on other grounds by Robinson, 138

Wn.2d at 768. In this sexually violent predator commitment case, Haga’s attorney
expressed to the trial court doubt as to Haga's veracity, the relevancy of his
testimony, and his competency. Id. at 938. But, the attorney stopped short of
stating that Haga intended to commit perjury. Id. at 940. Haga personally
demanded to the trial court that he be allowed to testify about some of the trial
exhibits so as to convey hié honesty and rebut the testimony of an expert. Id. at
938. The trial court refused to allow Haga to take the stand. Id. This court
reversed, holding that Haga’s unequivocal demand to testify trumped his counsel’s

concerns. Id. at 940.
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Lewis contends this case is like Haga, because he repeatedly and
unequivocally stated that he wanted to testify. But, here Lewis refused to give
assurances to the trial court that he would‘ act appropriately. Unlike Haga,
immediately after Lewis told the trial court to ‘i[j]ust leave me here” in the courtroom
so that he could testify, he told the trial cou’rt to*[jlust take me back to my cell.”
Lewis contends that this conflates the right to be present with the right to testify.
But, Lewis was unequivocally told that his decision regarding presence would
determine whether he would be able to testify. The trial court properly found that
Lewis waived his right to testify.

IV. Competency

Lewis next argués thrat the trial court abused its discretion in not ordering a
competency evaluation. Lewis made no such motion, but he argues that he
showed a number of signs during trial that should have led the trial court to order
an evaluation sua sponte and that failure to do so was an abuse of discretion.

A. Competency Evaluation

Whenever there is reason to doubt a defendant's competency, the trial
court, on its 6wn motion, or on the motion of a party, shall order a competency
evaluation. RCW 10.77.060(1)(a). The determination of whether a competency
evaluation should or should n\ot be ordered is reviewed for abuse of discretion.

State v. Heddrick, 166 Wn.2d 898, 903, 215 P.3d 201 (2009). The factors

informing this decision include the defendant's demeanor, conduct, appearance,

personal and family history, past behavior, medical and psychiatric reports, and
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the statement of counsel. State v. Fleming, 142 Wn.2d 853, 863, 16 P.3d 610

(2001).

Lewis analogizes to Drope v. Missouri, 420 U.S. 162, 164, 95 S. Ct. 896, 43

L. Ed. 2d 103 (1975). There, the Supreme Court found that Drope was denied a
fair trial when the trial court did not make further inquiry into his mental
competence. Id. at 173, 179-80. The ftrial couﬁ had denied a motion for a
continuance to allow for such an inquiry. Id. at 164-65. Drope’s wife had testified
regarding “bizarre” abuse and actions, including violent attacks on her, and
deliberately rolling down stairs when he did not get his way. Id. at 165-66. She
believed he was sick and needed psychiafric care. ld. at 166. One morning, Drope
did not appear at trial because he shot himself, but the trial judge denied Drope’s
counsel’s request for a mistrial, and instead insisted that the matter move to trial.
Id. at 166. The Supreme Court reversed, holding that the trial court failed to give
proper weight to information suggesting incompetence that came to light during
trial. Id. at 179. -

Lewis’s situation does not resemble Drope’s. Lewis made a verbal outburst.
He removed his civilian clothes, exposing his jail attire, and threw them at the
judge. He made isolated references to voices in his head, and that “l don’t know
if this trial is even real right now.” He also stressed that he had been in “the hole”
for seven months. He made odd statements, such as, “This is all a movie.” He
also stated that the police were “crooked” and having sex with the victim and -
witnesses. However, these facts demonstrate frustration, but do not necessarily

demonstrate a competency question.
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And, in the morning before the final day of trial, the trial court expressed its

belief that Lewis was competent:

The last thing | want to discuss on [the] record is yesterday
morning when Mr. Lewis was brought in he intimated or made
statements suggesting that he was not aware of what was going on.
He changed his mind six or seven times about whether or not he
wanted to be here; he talked about, you know, "I'm not clear what's
happening,” and the Court did not find and nor was there any motion
raised by Mr. Marchi regarding Mr. Lewis’s competency.

| believe that this Court based on his conduct at trial to date
it's clear to me that Mr. Lewis understands the nature of these
proceedings against him and has been in fact quite able to participate
in his or her own defense. There is no indication to me that he cannot
or that he is in any way incompetent pursuant to RCW 10.77.010.
He has made various motions through his attorney; he has re-raised
things that did not go his way; he has been able to track evidentiary
rulings by this Court, and later voiced his objection to them; he has
at all times, frankly, when -- before he had to be removed due to his
disruptive conduct, given this Court the impression that he's very
aware of what's going on and if anything is attempting to stop the
course of this trial through various conduct, motions, and actions.

Lewis does not challenge the trial court’s factual account.® He instead argues that
the trial court failed to act in response to his behavior when it should have. But,
the facts support a conclusion that the trial court not ordering an evaluation on its

own motion was a sound exercise of discretion.

3 Lewis points to a statement by the trial court that “without anything
presented to me in the way of a motion or request [for an evaluation] there isn't
much | can do.” Lewis argues that this shows that the trial court was under the
erroneous impression that it could not order a competency evaluation sua sponte.
But, the trial court’s explicit findings show that, even without a motion, it considered
the possibility of a competency evaluation, and made its decision pursuant to the
appropriate statute, RCW 10.77.010.
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B. Motion for New Trial

Lewis also argues that the trial court erred by denying his CrR 7.5(a)

posttrial motion for a new trial. Appellate courts review a decision on a motion for

‘anew trial for abuse of discretion. State v. McCarty, 90 Wn. App. 195, 199-200,
950 P.2d 992 (1998).

After triél, Lewis brought a motion for a new trial seeking funds for a
psychiatric evaluation. The trial court granted the Amotion for the psychiatric
evaluation. The evaluation found Lewis was incompetent with respect to his waiver
of his rights to be present and testify. But, the trial court, nevertheless, found Lewis
to be competent, and denied the motion for a new trial. Lewis argues that the trial
court erroneously substituted its judgment for that of the mental health expert. But,
the trial court had observed his conduct throughout trial and documented those
observations in its findings the last day of trial. And, the mental health expert
conceded some weaknesses in his posttrial examination: the conclusions and facts
were grounded in Lewis’s self-reporting rather than medical records, and Lewis
was “vague historian” such that “ ‘[nJot much detail could be gleaned from
interviewing’ " Lewis.# The trial court has discretion on how to weigh this evidence.

State v. Coley, 180 Wn.2d 543, 551, 326 P.3d 702 (2014). It properly did so here.

We find no abuse of discretion.

4 Lewis also argues that, if the trial court had doubts about the adequacy of
the evaluation, it was required to order a new evaluation under RCW
10.77.060(1)(a). But, the trial court ruling was not grounded solely in the
inadequacy of the evaluation. It cited its own observations of Lewis throughout the
course of trial.
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V. Lesser Included Offense

Lewis next contends that the trial court erred by~ deﬁying his request to give
a lesser included offense instrﬁction‘ for second degree promoting prostitution. He
argues that, in addition to an instruction on the charged offense of commercial
sexual abuse of a minor, the jury should have been instructed on the lesser
included offense of second degree promoting prostitution. He argues this is so,
because evidence in the record suggested that Lewis did not know that the victim
was a minor.

When the evidence supports it, a trial court should give a lesser included

offense instruction. State v. Workmah, 90 Wn.2d 443, 447, 584 P.2d 382 (1978).
In Wdrkman, our ‘Supreme Court set out a two prong test to determine whether a
lesser included offense should be given. Id. at 447-48. First, each of fhe elements
of the lesser offense must be a necessary element of the offense charged. |d. The
State conceded that this “legal” prong is satisfied here, and it is not at issue.

The second, “factual,” prong requires that the evidence in the case must
support an inference that the lesser crime was committed. Id. at 448. The
evidence is viewed in the light most favorable to the party requesting the lesser

included offense instruction. State v. Fernandez-Medina, 141 Wn.2d 448, 455-56,

6 P.3d 1150 (2000). The instruction should be adminiétered if the evidence would
permit a jury to rationally find a defendant guilty of the lesser offense and achit
him of the greater. Id. at 456. However, it is not enough that the jury might simply
disbelieve the State’s evidence. ld. Instead, some evidence must be presented

that affirmatively establishes the defendant’s theory on the lesser included offense
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before an instruction will be given. |d. We review the trial court’s decision on this

second, factual prong for abuse of discretion. State v. Henderson, 182 Wn.2d 734,

743, 344 P.3d 1207 (2015).

Here, K.K. testified that she explicitly told Lewis that she was 15. . But,
when she told him that, he responded, “ ‘You shouldn’t be telling people you're
15...youre 18.” " However, when police were posing as the victim via text
message, Lewis responded to one message by saying, “ ‘You said you were 19."”
Lewis argues that, viewing this in the light most favorable to Lewis, a rational jury
could have found that he thought that the victim was not a minor.

But, relying on a child victim's claim to be over eighteen is not a defense to
commercial sex abuse of a minor. RCW 9.68A.110(3). The defendant may only
use a mistake of age defense if the defendant made a bone fide effort to ascertain
the victim’s age through a piece of identification:

[l]t is not a defense that the defendant did not know the alleged

victim’'s age. It is a defense, which the defendant must prove by a

preponderance of the evidence, that at the time of the offense, the

defendant made a reasonable bona fide attempt to ascertain the true

age of the minor by requiring production of a driver's license,

marriage license, birth certificate, or other governmental or

educational identification card or paper and did not rely solely on the
oral allegations or apparent age of the minor.

Id. Lewis does not contend, nor does he present any evidence, that he made a
bona fide attempt to ascertain the victim's age through these acceptable types of
identification. Thus, even if, as Lewis claimed the victim told him that she was 19,
it would not be a defense to the commercial abuse of a minor. This fact—the only

factual contention that Lewis relies on for this argument—did not affirmatively
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establish that the lesser included offense was committed, rather than the greater
offensé. Therefore, his argument fails.5

The trial‘ court did not abuse its discretion in declining to give the lesser
included offense instruction.

VI. Reasonable Doubt Instruction

Lewis also challenges the trial court’s preliminary remarks and jury
instructions regarding reasonable doubt. Before completion of voir dire, in its

preliminary remarks to prospective jurors, the trial court stated,

If, after your deliberations, you do not have a doubt for which a
reason can be given as to the defendant’s guilt, you are satisfied
beyond a reasonable doubt. If, after your deliberations, you do have
a doubt for which a reason can be given as to the defendant’s guilt
you are not satisfied beyond a reasonable doubt.

Lewis did not object. The trial court later gave the pattern reasonable doubt
instruction: “A reasonable doubt is one for which a reason exists and may arise
from the evidence or lack of evidence.” 11 WASHINGTON PRACTICE: WASHINGTON

PATTERN JURY INSTRUCTIONS: CRIMINAL 4.01, at 93 (4th ed. 2016) (WPIC). Lewis

5 Lewis cites an unpublished portion of an opinion of this court, State v.
Young, 192 Wn. App. 850, ] 51-53, 369 P.3d 205 (2016) (partially published
opinion), that held that counsel was not ineffective in failing to request a lesser
included offense of promotion of prostitution. There, the offenses at issue were
the same as in Lewis’s case, and the defendant claimed lack of knowledge of the
victim’'s age. Id. Lewis cites this unpublished decision, because, while it noted in
a footnote that the statutory defense would not be available, RCW 9.68A.110(3), it
stated in a single sentence, without analysis, that the factual Workman prong had
been met. However, the defendant had not requested it, and therefore the court
addressed the issue as part of an ineffective assistance of counsel claim for not
requesting it. Id. at 7] 51-53. It found no ineffective assistance of counsel. Id. at
1154.

We disagree with Young's perfunctory resolution of the Workman factual
prong, to the extent that it diverges from our analysis here.
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argues that the preliminary remarks misstated the nature of reasonable doubt, and
that the later pattern instruction was insufficient to cure it. |

Our Supreme Court addressed a similar argument in State v. Kalebaugh,

183 Wn.2d 578, 584, 355 P.3d 253 (2015). There, without objection, the trial court
~ gave the same preliminary instruction: * ‘If after your deliberations you do not have

a doubt for which a reason can be given as to the defendant’s guilt, then, you are

satisfied beyond a reasonable doubt.’ ” Id. at 582 (emphasis added). However,
like here, the trial court’s final instructions mirrored fhe WPIC. Id. at 682. The
Supreme Court foﬁnd that the error was harmless, because it did “not find it
plausible to believe that the jury retained these particular oral remarks‘made before
jury selection three days earlier, ig’nored the other [corfect] oral and writtenu
instructions, and applied the incorrect legal étandard.” Id. at 586. |
Lewis concedes that this case is similar to Kélebaugh. Rather than
| distinguish Kalebaugh, he argues that it “should be overruled.” But, this court is
bound by Kalébaugh. This minor error in the preliminary reasonable doubt -

instruction was harmless.

Vil.  Cumulative Error
Lewis argues that cumulative error warrants reversal. But, because we find
no error besides the harmless instructional error, we find no cumulative error.

VIl. Cruel and Unusual Punishment

Lewis next argues that his third strike life sentence violates the prohibition
on cruel and unusual punishment of the Eighth Amendment to the United States

Constitution, and article 1, section 14 of the Washington State Constitution. Our
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Supreme Court has held that the state constitutional provision is more protective

than the Eighth Amendment in this context. State v. Witherspoon, 180 Wn.2d 875,
887, 329 P.3d 888 (2014). Consequently, if we hold that Lewis’s life sentence
does not viqlate the more protective state provision, we need not further analyze
the sentence under the Eighth Amendment. |d.

Lewis was sentenced to life as a persistent offender under the Persistent
Offender Accountability Act (POAA) of the Sentencing Reform Act of 1981,
because this was his third conviction for a violent offense. RCW 9.94A.570.
Washington courts look to four factors in determining whether such sentences are
barred as cruel and unusual punishment under the State Constitution: (1) the
nature of the offense, (2) the legislative purpose behind the statute, (3) the
punishment the defendant would have received in other jurisdictions, and (4) the
punishment meted out for other offenses in the same jurisdiction. State v. Fain,
94 Wn.2d 387, 397, 617 P.2d 720 (1980).

State v. Rivers, 129 Wn.2d 697, 713, 921 P.2d 495 (1996), is instructive

with respect to the “nature of the offense” factor. There, the court had no trouble
finding that the nature of the offense did not weigh in favor of the defendant in his
challenge to his second degree robbery sentence. Id. at 713. It reasoned that
second degree robbery is defined under the statute as a “most serious offense,”
and that the court had previously found similarly for a less serious offense. Id. at
713. In Lewis’s case, promoting sexual abuse of a minor is a class A felony, which
is also a “most serious offense.” See RCW 9.68A.101(2); RCW 9.94A.030(33)(a).

This factor does not weigh in Lewis’s favor.
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Turning to the second factor, the pufpose of the statute, our Supreme Court
has reasoned that “the purposes of the persistent offender law include deterrence
of criminals who commit three ‘most serious offenses’ and the segregation of those

criminals from the rest of society.” Rivers, 129 Wn.2d at 713. Nothing in Lewis’s

case suggests that we should depart from our Supreme Court’s application of the
factor with respect to the POAA. This factor also does not weigh in favor of Lewis.

Third, looking to similar crimes in other states, Lewis cites Virginia’'s three
strikes law, that does not include promoting sexual abuse of a minor as a strike
offense. VA. CODE ANN. § 19.2-297.1. But, this singular authority is insufficient to
render the punishment cruel and unusual.

Finally, the fourth factor looks to the punishment that Lewis would receive
for other offenses in Washington. Fain, 94 Wn.2d at 393. Lewis’s crime, promoting
commercial sexual abuse of a minor, is a level XIl “most serious offense” under
RCW 9.94A.030(33)(a) and 9.94A.515. In Rivers, 129 Wn.2d at 702, 714, our
Supreme Court held that the fourth factor in the cruel and unusual punishment
evaluation did not weigh in defendant's favor upon conviction of second degree
robbery, a level IV most serious offense. RCW 9.94A.515. Given that promoting
a commercial sexual abuse of a minor is a level Xl most serious offense, and other
offenses of lower seriousness level have nonetheless been held not to be cruel
and unusual, this factor does not weigh in Lewis’s favor.

Lewis's sentence does not violate the prohibition on cruel and unusual

punishment.
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IX. Statement of Additional Grounds

Lewis also makes numerous arguments in a statement of additional
grounds for review (SAG).

A. Brady Violation

Lewis argues that the State withheld evidence in violation of Brady v.
Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). After the verdict,
Lewis moved for a new trial. He argued that the State had failed to timely disclose
evidence in its possession. That evidence, provided to Lewis mid-trial, was a
“Polaris Report.” It identified information regarding the victim, and provided a
description of a different suspect. Lewis represented to the trial ‘court that it
contained information about a tip by the victim's father, who identified several

individuals that may have been suspects. The State represented to the trial court
that, as soon as it learned of the existénce of this evidence, it provided it to Lewis,
and that the prosecutor had no knowledge of its existence prior to that time.

To establish a Brady violétion, Lewis must show three things: (1) the
evidence at issue must be favorable to the accused, either because it is
exculpatory, of because it is impeachiﬁg; (2) the evidence must have been

suppressed by the State, either willfully or inadvertenﬂy; and (3) prejudice must

have ensued. State v. Mullen, 171 Wn.2d 881, 895, 259 P.3d 158 (2011). Lewis
does not identify the Polaris report in the record, and thus he does not satisfy any

of the three Brady elements. Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d

801, 809, 828 P.3d 549 (1992) (explaining that arguments without citation to the

record or authority need not be considered).
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B. Right to Present a Defense

Next, Lewis contends that the trial couqrt denied him his right to present a
defense when it refused to érant a continuance at the same time that he asked to
proceed pro se. This argument tracks the argument made in his brief regarding
his request to proceéd pro se. That argument is addressed in section [. However,
in his SAG, Lewis characterizes the denial of a continuance argument as a
violation of a right to present a defense.

This court re\)iews the denial of a continuance for abuse of discretion. State
v. Downing, 151 Wn.2d 265, 272, 87 P.3d 1169‘(2004). We will not disturb the
trial court’s decision unless the appéllant or petitioner makes a clear showing that
the trial court’s discretion is manifestly unreasonable, o; exercised on untenable
grounds, or for untenable reésons. Id. af 272-73. Here, Lewis can do neither. The
trial had previously been continued 13 times. The trial coﬁrt, in a detailed oral
ruling, explained th\at it viewed Lewis’s request as a deliberate attempt to interfere
with the trial process. The request was made after trial had begun. And, the trial
court gave Lewis wide latitude to find and interview any additional possible
witnesses as trial progressed. The den‘ial of the continuance did not violate Lewis’s
right to present a defense. |

C. Petrich Instruction

Lewis also argues that the trial court erred by not giving a unanimity

instruction under State v. Petrich, 101 Wn.2d 566, 572, 683 P.2d 173 (1984),

overruled on other grounds by State v. Kitchen, 110 Wn.2d 403, 405-06, 756 P.2d
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105 (1988). Lewis does not adequately support his argument, and thus it is not
grounds for reversal. Cowiche, 118 Wn.2d at 809.

D. Admission of Polaris Report

Lewis next contends that admission of the Polaris report violated ER f02,
ER 401, and ER 402. As a baseline matter, given that Lewis does not identify the
Polaris report within the record, it is unclear whether it was even entered into the
trial court record. He also argues that fact witness Detective Maurice Washington
effectively testified about the report as an expert without the requisite
qualifications. But, he does not identify what aspects of his testimony amounted
to expert opinion. And, he mentions ER 401 and 402 in a single sentence, and
does not give further explanation as to why they are relevant. The argument is not

sufficiently supported. It is insufficient to warrant reversal. See Cowiche, 118

Whn.2d at 809.

E. Prosecutorial Misconduct

Lewis argues that the State committed prosecutorialv misconduct by |
introducing the Polaris report, which he contends lacked adequate foundation and
was insufficiently reliable. But, while the record shows that the parties discussed
the Polaris report with the trial court, Lewis has not cited to its admission into
evidence. To the extent that the prosecutor deliberately withheld a portion of the
evidence, or that it was provided late, that would go to a Brady argument, which is

discussed above. Lewis fails to establish prosecutorial misconduct.
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F. Ineffective Assistance of Counsel

Finally, Lewis argues that he received ineffective assistance of counsel for
failing to object to the Polaris report. But, it is not clear that it was ever even offered

or admitted. He does not establish that counsel was ineffective. See Cowiche,

118 Wn.2d at 809.

We affirm.

WE CONCUR:

bk g T /ﬂ

35



NIELSEN, BROMAN & KOCH P.L.L.C.
March 22, 2018 - 8:45 AM

Transmittal I nformation

Filed with Court: Court of Appeals Division |
Appellate Court Case Number: 75442-4
Appellate Court Case Title: State of Washington, Respondent v. Lavell D. Lewis, Appellant

Superior Court Case Number:  15-1-02082-6

The following documents have been uploaded:

o 754424 Petition for Review 20180322084224D1055189 1035.pdf
This File Contains.
Petition for Review
The Original File Name was PFR 75442-4-1.pdf

A copy of the uploaded files will be sent to:

« carla.carlstrom@kingcounty.gov
« paoappellateunitmail @kingcounty.gov

Comments:

Copy mailed to: Lavell Lewis, 844452 Washington State Penitentiary 1313 N 13th Ave Walla Walla, WA 99362

Sender Name: John Sloane - Email: Sloangj @nwattorney.net
Filing on Behalf of: Mary Swift - Email: swiftm@nwattorney.net (Alternate Email: )

Address:

1908 E. Madison Street
Seattle, WA, 98122
Phone: (206) 623-2373

Note: The Filing 1d is 20180322084224D1055189



	LewiLav.75442-4-I.pet
	Appendix
	754424opin

